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Form of Clerk’s Statement of Docket Entries 
To Be Forwarded Under Ride IV 

(To accompany duplicate notice of appeal to the 
United States Circuit Court of Appeals) 

District Court of the United States 
For the District of Columbia 

Criminal No. 629-49 

United States of America 
vs. 

Ellis Wright 

1. Indictment for Pandering filed May 16, 1945 

2. Arraignment May 20, 1945 

3. Plea to indictment Not Guilty May 20, 1945 

• * • • 

5. Trial by jury, June 14, 1945 

6. Verdict or finding of guilt Guilty as indicted 
June 16, 19 45 

7. Judgment—(with terms of sentence) Sentenced to 
imprisonment for a period of Twenty (20) months to 
Sixty (60) months. 

Keech, J. entered June 30, 1945 

8. Notice of appeal filed June 30, 1945 
Date June 30, 1945 

Attest HARRY M. HULL, Clerk. 

By: Helen M. McIntosh 
Deputy Clerk 

• • * * 

367 Filed in Open Court May 16 1949 

Harry M. Hull, Clerk 

The Grand Jury charges: 

On or about February 23, 1949, within the District of 
Columbia, Ellis Wright did arrange for and cause one 
Kathleen B. Horton to engage in prostitution and have 
sexual intercourse with certain male persons whose names 
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are to the Grand Jurors unknown; and that the said Ellis 
Wright did receive for and on account of so arranging 
for and causing the said Kathleen B. Horton to have 
sexual intercourse and engage in prostitution, as afore¬ 
said, forty dollars. 

SECOND COUNT: 

On or about March 8, 1949, within the District of Co¬ 
lumbia, Ellis Wright did arrange for and cause one Kath¬ 
leen B. Horton to engage in prostitution and have sexual 
intercourse with certain male persons whose names are to 
the Grand Jurors unknown; and that the said Ellis Wright 
did receive for and on account of so arranging for and 
causing the said Kathleen B. Horton to have sexual inter¬ 
course and engage in prostitution, as aforesaid, twenty 
four dollars and fifty cents. 

THIRD COUNT: 

On or about March 14, 1949, within the District of 
Columbia, Ellis Wright did arrange for and cause one 
Kathleen B. Horton to engage in prostitution and have 
sexual intercourse with certain male persons whose names 
are to the Grand. Jurors unknown; and that the said Ellis 
Wright did receive for and on account of so arranging for 
and causing the said Kathleen B. Horton to have sexual 
intercourse and engage in prostitution, as aforesaid, ten 
dollars. 

368 FOURTH COUNT: 

On or about March 15, 1949, within the District 
of Columbia, Ellis Wright did arrange for and cause one 
Kathleen B. Horton to engage in prostitution and have 
sexual intercourse with certain male persons whose names 
are to the Grand Jurors unknown; and that the said Ellis 
Wright did receive for and on account of so arranging for 
and causing the said Kathleen B. Horton to have sexual 
intercourse and engage in prostitution, as aforesaid, six 
dollars. 
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FIFTH COUNT: 

On or about March 17, 1949, within the District of Co¬ 
lumbia, Ellis Wright did attempt to compel, induce, entice, 
or procure one Kathleen B. Horton to continue to reside 
in a house of prostitution. 

• * • * 

372 Filed Jul 1 1949 Harry M. Hull, Clerk 

On this 30th day of June, 1940 came the attorney 
for the government and the defendant appeared in person 
and his attorneys, M. Edward Buckley and George T. 
McN eil. 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon his plea of not guilty and a verdict of guilty 
of the offense of pandering as charged and the court hav¬ 
ing asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no suf¬ 
ficient cause to the contrary being shown or appearing 
to the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his au¬ 
thorized representative for imprisonment for a period of 
Twenty (20) Months to Sixty (60) Months 

• * • • 

1 The above-entitled cause came on for hearing at 

12:28 o’clock in the afternoon, on Tuesday, June 14, 
1949, in the United States District Court for the District 
of Columbia. 

• * * • 

33 Kathleen Beulah Horton 

was called as a witness for and on behalf of the 
Government and, being first duly sworn, was examined 
and testified as follows: 
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Direct Examination 

• • * • 

39 Q What time did you go back to the Swan 
Street address on January 5th? A What time was 
I on Swan Street on the fifth? 

40 Q Yes A. Around ten-thirty. 

• • • • 

Q Is that the date he gave you the key to V Street? 
A Yes, sir. 

Q Just explain, if you will, under what circumstances— 
what was said by you and what was said by the defend¬ 
ant, Wright, when the key to the V Street addresses was 
given to you? A I was given the key by Mr. Wright, 
because he said I looked like an honest person, and he was 
kidding me about being a telephone operator. He said 
“ Hello, Dunbar”, and he asked me, after a few minutes 
talking to him, to take the key and go up to V Street, 
and wait for Eloise to come back. 

• m * # 

44 Q (By Mr. McLaughlin) As the result of what 
happened, did one of them develop to be a police¬ 
man? A Yes, sir. 

Q Were you arrested? A I was arrested. 

* • • * 

49 Q And when did you go back to work at the 

Dunbar Hotel? A I went back on the sixth. 

Q The sixth of January? A Yes, sir. 

Q Were you discharged at that time? A I was. 

Q They told you because of the arrest? A Yes, sir. 
Q After you were discharged from your job because 
of your arrest, what did you do, or where did you go? A 
I reported it to Mr. Wright. 

• * * • 

Q What was said by you, and what was said by 
Wright when you went to those premises on January 


50 
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6th? A I told Mr. Wright I had lost my job, and how 
disgraced I was, because I was expecting a promotion, 
and asked him what was I to do, and what shall I say. 

Q Yes. A He said “You can make more money 
whoring. Why should you worry about a job—that 

51 is being square—when there is much more money 
out there than you can ever get by being paid by 

the week or month, or however you were being paid.” 

I kept asking him what was I to do. He said “Don’t 
•worry. You can hustle and make.money. I will teach 
you how. I have taught women for thirty years, and 
you can be taught.” 

Q Did he say anything else at that time? A No, sir. 
He was trying to instruct me what to do. 

Q How long did you stay at the Swan Street address 
on January 6th at the time you talked to Wright? A 
Just long enough for him to call up, after he was trying 
to convey the thought to me of hustling, because my job 
was gone. And after I had paid my fine I wanted to 
know—I mean after I had been arrested—just what I was 
to do about the case, and things of that sort. He says 
“Well, I will send you to 1103 V Street and you can work 
there with Eloise. She would like to have you.” 

• • • • 

52 Q And what did you do when you went to the 
V Street address? A Well, we spoke, and she 

says she was glad to see me, and she hoped that some 
people would come in, or that some calls would come in, 
so we could make some money, because we had this trial 
coming up, of being arrested. 

Q While you were there at the V Street address, did 
you engage in prostitution? A That night I do think—I 
think one or two came around. 

• • • • 

58 Q Now, did you have any talk wdth the defend¬ 
ant, Wright, from the time he picked you up until 
you arrived at 613 Q Street? A That is 813. 
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Q 813, rather. A Yes. He was telling me about get¬ 
ting some money. He says “You know your case is com¬ 
ing up, and you have have got to have money. I asked 
him when it would come up, I hadn’t been notified. He 
said “Do you have any money at all?” I told him I had 
forty dollars. I asked him how much the fine was. He 
said “You should get some money. That is what you 
need. ’ ’ By that time we were there. 

• • * • 

59 By Mr. McLaughlin: What was said by Wright, 
if anything, to you about the 813 Q Street address? 

A He said there wasn’t anyone there, and I could fix it 
up like home so that no one would be aware of the fact of 
what type of place it was, and that I could build my trade 
up, and that people, the type of people who would come 
there would take to me, because I knew how to talk to 
them, and he said “You can make good here, because you 
have to have money if you don’t want to go to jail.” 

• • • • 

60 Q (My Mr. McLaughlin) Now, up until Febru¬ 
ary 23rd, had your case come up in Police Court? 

A Several times. 

Q And those several times, did he appear in court? A 
Yes, sir. 

61 Q And did you see Mr. Wright? A Oh, yes, sir. 
He was there. 

Q He was where? A In court. 

Q He was down in court with you? A Yes, sir. 

Q And did you have any discussion with him about 
your case while he was in the court? A He was always 
too busy, it seemed. 

Q How would you get to court? A I would get a cab 
and come down. 

Q And would he be there each time? A Yes, sir. 

Q When was the case finally disposed of in police court? 
A (no response.) 
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Q Can you recall the approximate date? A The ap¬ 
proximate date? I would say it was in March. 

Q March. Did you plead guilty to the charge? A We 
didn ’t have a chance to say anything. 

Q Did you plead gniltv in police court to the vagrancy 
charge? A There wasn’t any—all we did was just walk 
up front, and the Judge says “Fifty dollars or sixty days.” 
That is all. 

* * • • 

67 Q When you left those premises, where did you 
go? A I went home. 

• • • • 

Q When was the next time you saw Wright, or talked 
to him? A The next evening—I talked with him early 
in the afternoon. 

• • • • 

68 Q And what did you say to him at that time? 
A I asked the lady if I could speak with him, and 

I talked to him, and he asked me, he used profanity, asked 
me where had I been. I told him I had been home. He 
wanted to know why did I go home. I had been afraid to 
go home because of being threatened. 

Q What did you say to him? Repeat the conversation 
as nearly as you can? A I said “Hello”. I used his 
alias name. 

Q What did you call him? A Sheik. 

Q Relate, if you will, the exact conversation you had 
with Wright at that time? A I said “Hello”. He said 
“Hello”. He asked me where in the world had I 

69 been. I told him I had been home. He said “Why 
did you leave?” He said “When you leave there 

is a lot of money that is lost, that isn’t there.” 

THE COURT: A lot of what? 

THE WITNESS: “Lot of money that is being lost 
when you are not there.” And I told him I had gone to 
change my clothes. But I had the key, and I had made 
up my mind to take the key back to him. 
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So lie said “You had better get here as quick as you 
can, because you know this case is coining up this week. 
What do you expect?” He said “Do you want me to 
have you arrested? I am going to half kill you.” I said 
“I am going to get there as soon as I can,” because I 
had been to the store— 

• • • • 

71 Q What did he say? A Mr. Wright asked me 
where had I been. He was standing in the kitchen. 

I told him again I had been home. He said, “What do 
you mean, you have been home?” He said “Girl, do you 
realize what you are doing?” Then he paused a while. 
Then he cursed. That is when he went to pieces, and he 
hit me on the right side of my face, right about my ear, 
practically knocked me to the floor. Then he slapped me 
several times, and he kicked me. 

• • • • 

72 Then he started again and kicked me. He tried 
to kick my breast, and my arm—caught it. By that 

time I was bleeding. My right ear was blackened. He 
told me how low I was, and I was the dumbest in the 
world. 

* • * * 

73 (Thereupon, the witness was cross examined, as 
appears in the official transcript of her testimony, 

filed with the Clerk of the Court on or about June 16,1949, 
transcript of said testimony not being included in this 
record.) 

• • * • 

75 The hearing in the above-entitled cause was re¬ 
sumed at 10:25 o’clock in the morning, on Wednes¬ 
day, June 15, 1949, in the United States District Court 
for the District of Columbia. 

• • * * 

MR. BUCKLEY: I have some questions I have 
to ask her, after her testimony yesterday. 


78 
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THE COURT: You have some questions after you 
rested ? I don’t know. 

MR. BUCKLEY: I didn’t rest, sir. 

THE COURT: Yes, you did. 

MR. BUCKLEY: We will not debate it 

THE COURT: Mr. McLaughlin is going ahead with 
his examination. 

MR. BUCKLEY: May I say this, Your Honor: She 
testified— 

THE COURT: I am not asking what she testified. 

MR. BUCKLEY: I only had a chance last night to 
check. 

THE COURT: You concluded your examination of the 
witness yesterday. 

MR. BUCKLEY: Here is the idea. She told you 
she was divorced. 

THE COURT: I am not asking you that. 

MR. BUCKLEY: I did not have a chance to 
79 check until last night. Don’t I have the right to 
cross-examine? 

THE COURT: I do not understand you. 

MR. BUCKLEY: Your Honor is not going to curtail 
my cross-examination? 

THE COURT: Don’t tell me you hadn’t finished. You 
said you had. 

MR. BUCKLEY: I thought I had. 

THE COURT: If you are asking me to reopen it, 
that is another thing. 

MR. BUCKLEY: Yes, Your Honor. 

THE COURT: For what purpose ? 

MR. BUCKLEY: She told Your Honor she was di¬ 
vorced in 1946. I have the record here from the Marriage 
License Bureau, and in her application she states she was 
never married before. Now, she said she worked at the 
Dunbar Hotel for a year and two months, and that she 
was fired up there on January 6th. I checked the hotel. 
She only worked there from May 29th until December. 


THE COURT : You can call other witnesses. It is not 
necessary for her to testify. 

MR. BUCKLEY: I want to ask her where she got this 
divorce, so we can make a long distance call. 

THE COURT: Sir! 

MR. BUCKLEY: I want to ask her where she got the 
divorce. 

80 THE COURT: Do you know where she got the 
divorce? 

MR. McLAUGHLIN: No, Your Honor. I wouldn’t 
know that. 

MR. BUCKLEY: The office closed yesterday afternoon 
at four o’clock. 

THE COURT: You can bring the marriage book and 
show’ it. 

MR. BUCKLEY: I have the marriage book here. 

THE COURT: That is all right. You can put that in 
in your case. 

MR. BUCKLEY: Well, I mean, she told Your Honor 
in response to Your Honor’s question, she said she forgot 
she was married. She said she was thinking of a divorce 
she got in 1946. 

THE COURT: You may call her and ask her where 
she got her divorce. 

MR. BUCKLEY: All right, sir. 

THE COURT: Then you have your testimony you can 
bring in from the hotel, if you want to bring it in. If 
you have it, that is your case. If you want to find out 
where she was divorced, I will call her. 

• • • • 

81 KATHLEEN BEULAH HORTON 

was recalled as a witness for and on behalf of the 
Government and, having been previously duly sworn, was 
examined and testified further as follows: 
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Examination 
BY THE COURT: 

Q Miss Horton, I understand that you were divorced. 
Is that right? A Pardon me. 

Q I understood that you were divorced. Didn’t you 
state you were divorced? A Yes, I am divorced. 

Q Where were you divorced? A Detroit, Michigan. 

Q And what date, do you recall? A October 26th, 
1946. 

THE COURT: Did you get that, Mr. Buckley? 

MR. BUCKLEY: Does she know what court it was in 
in Detroit? 

Q (By the Court) Do you know the court? A I real¬ 
ly don’t. I have the certificate at home. 

• • • • 


172 ROMA J. HORTON 

was called as a witness for and on behalf of the 
Defendant and, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
BY MR. BUCKLEY: 

Q What is your full name? A Roma J. Horton. 
THE COURT: I didn’t hear. 

THE WITNESS: H-o-r-t-o-n. 

Q (By Mr. Buckley) Where do you live, Mr. Horton? 
A 1600 20th Street, Northwest. 

Q Are you the father of Kathleen Horton? A I 
am. 

173 Q Directing your attention to the month of 
March of 1949, that is, this year, did you take your 
daughter, Kathleen Horton, to a doctor? A No. 

Q Did you go to headquarters with her? A No. 

Q Do you know where Kathleen Horton lives? A 
Well, she is part of the time with me. 
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Q And do you know where she lives that other part of 
the time? A Well, not exactly. 

Q Well, do you know whether or not she is married? 
A Yes. 

Q Do you know where her husband lives? A Yes. 
Q Where does he live? A Oh, well, I am sorry. Ex¬ 
cuse me. Let me think. They live over at the (Kasbaw) 
hotel on U Street. 

Q That is the 1200 block of U? A That is right. 
MR. BUCKLEY: That is all. 

MR. McLAUGHLIN: That is all. I have nothing to 
ask him. 

THE COURT: All right, sir, you may step down. 
MR. BUCKLEY: One other question I would like to 
ask: 

174 BY MR. BUCKLEY: 

Q Where is Mrs. Horton, your wife? A She’s 
working today, and I don’t know whether she’s home or 
not. 

Q What is her first name? A Hettie. 

Q Hettie? A Yes, H-e-t-t-i-e. 

THE COURT: Is that all? 

MR. BUCKLEY: Yes, sir. 

THE COURT: All right, sir. You may step down. 

• * * * 

257 The hearing in the above-entitled cause was re¬ 
sumed at 10:15 o’clock in the morning, on Thurs¬ 
day, June 16, 1949, in the United States District Court 
for the District of Columbia. 

* • • • 

288 MR. McNEIL: The defense rests. 

THE COURT: Any rebuttal? 

MR. McLAUGHLIN: Yes, Your Honor. 

• • • • 
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294 KATHLEEN BEULAH HORTON 

was recalled as a witness for and on behalf of the 
Government in Rebuttal and, having been previously duly 
sworn, was examined and testified further as follows: 

Direct■ Examination 

• • • • 

300 Q you say—I believe you were asked by the de¬ 
fense attorneys to get the name of the doctor that 

had attended you. Did you get the name of the doctor? 
A I didn’t get it. 

Q How? A You mean to bring in? 

Q I meant, did you inquire from your mother 

301 who the doctor was? A My mother is away. I 
don’t have it. 

Q You never did find the name of the doctor? A No. 
Q Did you find where his office was? A No. 

Q When you went to the doctor, who did you go to 
the doctor with ? A My mother. 

Q And who was home at the time? A My father and 
brother. 

Q And where is your mother today? A She’s out of 
town. She was due to go away, anyway, due to sickness. 
MR. McLAUGHLIN: That is all, I believe. 

Cross Examination 
BY MR. BUCKLEY: 

Q Miss Horton that was your father here yesterday? 
A It was my father. 

Q And you heard your father testify, did you not, that 
your mother was working yesterday on the job, and he 
didn’t know whether she had gotten home yet, or not? 
A She could have received a message. 

Q Beg pardon? A She could have received a mes¬ 
sage. 



THE COURT: The question is— 

302 Q (By Mr. Buckley) Did you hear your father 
say she was at work? A Pardon me. I heard him 

when he said that 

Q This trial started Tuesday, did it not? A I don’t 
know the day. 

Q This is the third day of it? A Yes, it is. 

Q I asked you, did I not, Tuesday, if you knew the 
doctor’s name, and you said you did not? A I did. 

Q And I also asked you “You don’t know the doctor 
you went to?” That was my question to you, and you 
said “No, I do not.” Then my next question was “But 
you say your parents took you ? ’ ’ Your answer was * 4 Yes. ’ ’ 
And I said “Which one?” and you said “It was my mother 
and father.” A There was so much excitement trying 
to get me out of there. 

Q Did you find out since Tuesday who the doctor was 
who treated you? A I did not. 

THE COURT: She answered that. 

Q (By Mr. Buckley) Your mother was in town Tues¬ 
day? A She was in town, yes, she was. 

Q Your father testified she was on the job yesterday. 
THE COURT: Mr. Buckley, that is repetitious. 

303 BY MR. BUCKLEY: 

Q Miss Horton, were you present with your hus¬ 
band, Young, when Young made this statement, that “I 
have been convicted of white slavery and served three 
years”? 

MR. McLAUGHLIN: Wait a minute, if Your Honor 
please. I object to that. 

THE COURT: I will sustain it. You know that is 
not proper. 

MR. BUCKLEY: But, Your Honor— 

THE COURT: I sustain the objection. 

MR. BUCKLEY: Your Honor, it is in evidence. 

MR. McLAUGHLIN: No, sir. 
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THE COURT: There is no such thing in evidence. 
Come to the Bench, please. 

(Thereupon, Counsel and the Reporter approached the 
Bench and, out of the hearing of the jury, the following 
ensued:) 

MR. BUCKLEY: You know this girl is going to say 
she was never there on Swann Street. 

THE COURT: Let us get straight about this. Wait 
a minute, will you? You are telling me that it is in the 
record that this man Young has been convicted of white 
slavery? 

MR. BUCKLEY: The defendant testified yesterday 
that Young said this in her presence that he had done 
time on a similar charge, or the same charge. That 
304 is in the record yesterday. 

THE COURT: Even if that is so, it isn’t so. 

MR. BUCKLEY: Well, I am asking her if she was 
present when— 

THE COURT: I will sustain the objection to it, sir. 

(Thereupon, Counsel and the Reporter resumed their 
places in the Court room and, in the hearing of the jury, 
the following ensued:) 

BY MR. BUCKLEY: 

Q You testified, did you not, Miss Horton, that your 
father after going to the doctor with you, went to head¬ 
quarters? A I did not. 

Q You did not? A I certainly did not. 

Q Did you testify that you went to headquarters on 
the same night, March 17th? A I certainly did.- 

Q And did you say you went from the doctor’s to head¬ 
quarters? A I did not say that. I went home and from 
there to headquarters. 

Q Did you leave your parents’ home? A I certainly 
did. 

Q Miss Horton, were you with Young at the marriage 
license office when the application was filled out to 
secure a marriage license? A I was. 

Q And were you present when the application 


305 
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was filled in that you had no former marriage? A That 
I was—what did you say, please? 

Q When the application for marriage license reads— 
(Counsel gets book) “Kathleen Beulah Horton”, that is 
your name ? A That is right. 

Q Age 28? A That is right. 

Q “Relationship: None. Former Marriages: None”. 
A That is right. 

Q But you had been previously married? A Yes, but 
I was legally divorced, and I didn’t see why it was neces¬ 
sary to write all of that down there. We talked about the 
matter and that is why we put that down. 

Q You and Young put down, and you decided to put 
no former marriage, rather than put down “Divorced”? 
A Wasn’t necessary to put down “Divorced.” You can 
check through Detroit— 

Q I am asking you to explain why this was done. 

MR. McLAUGHLIN: I think she has. 

THE COURT: Anvthing further? 

MR. BUCKLEY: No. That is all. 

306 THE COURT: All right. You may step down. 

MR. McLAUGHLIN: I believe that statement 
is in evidence. May I read it? 

MR. BUCKLEY: One question I forgot to ask Miss 
Horton, if I may. May I ask it? Will you step back, 
please? 

BY MR. BUCKLEY: 

Q Miss Horton, when you made the statement to the 
police, did you tell them that you had been treated by 
any doctor? 

THE COURT: I think the statement will speak for 
itself, sir. 

MR. BUCKLEY: Well, I thought I might ask her if 
she told them. 

THE COURT: All right. You may ask that. 

BY MR. BUCKLEY: 

Q Did you tell them? A I don’t remember telling 
them whether I had or not. 
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Q You went there the same night? A I certainly did. 
THE COURT: All right. You may step down. 

• • • • 

329 KATHLEEN BEULAH HORTON 

was called as a witness by and on behalf of the Gov¬ 
ernment and, being first duly sworn, was examined and 
testified as follows: 

• • • • 

330 Cross Examination 

* • • • 

338 Q Do you know how many times—you said you 
had been to court for your case on several occa¬ 
sions? A Yes, sir. 

Q On how many occasions w r ould you say you were at 
the court? A I am sure it wasn’t less than three times, 
if not more, because I have letters to show. 

Q And did you say that the day that you went up 
before the judge in that court, that nothing was said by 
you to the judge, or to the court, and that nobody said 
anything to you? A Just saying guilty, that is all. 

Q You said guilty? A Yes, sir. 

Q Didn’t you testify on direct examination that 

339 you said nothing, you just walked up and the judge 
said $50? What did you say on direct examina¬ 
tion ? A Pardon ? 

Q What did you testify to on direct examination? 
What did you tell Mr. McLaughlin that you said when you 
went up in the court? A I thought he meant did we get 
to plead our case, or something of the sort. That is why 
I answered the way I did. I thought that was what you 
meant. 

Q Well, what did you say in court, if you recall? A 
Well, I remember just standing there. We walked up, 
and I think you were our lawyer, and -we just stood there, 
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and I was never given a chance to say anything, except 
that one speech I made, that the judge told me was very 
pretty. He told us he would have the case set back, said 
the case was set back, it was set back on the term, he said. 
That was about all. 

Q It was on March 17th that Wright told you that 
your case was coming up that week? A Yes, sir. 

Q Isn’t it a fact that your case was all over with be¬ 
fore March 17th? A No, sir. 

Q Isn’t it a fact that your case was disposed of, and 
you were given a fine, on March 9th? A No, sir. 

340 Q That is not correct? A Well, I don’t have 
anything—I didn’t have anything to show for it. 

That is what I want to know. 

Q You had been before the judge and had been fined 
before March 17th? A We had been before the judge 
several times. 

Q Hadn’t the judge imposed a fine on you prior to 
March 17th? A I don’t remember. 

Q Well, now, you remember a few moments ago when 
you testified, did you not, that on March 17th—and that 
is the day you claim Wright met you,—is that right? A 
The 17th, yes. 

Q Did you not testify that on that day Wright said 
to you, after he asked you where you had been, that “Your 
case is coming up this week”? A This week. 

Q And did he tell you that on March 17th? A He 
did. 

Q And do you deny that your case was disposed of on 
March 9th? A Well, there wasn’t any time. We came 
to court. 

Q Hadn’t a fine been imposed on you on March 9th? 
A I don’t remember any fine being imposed on me. 
Q Didn’t you say the judge said fifty dollars or 

341 30days? A Oh, yes, I remember. 

Q Wasn’t that March 9th? A I don’t know 
what date it was. 
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Q What case are you referring to, that he said on 
March 17th that “Your case is coming up this week”? 
A I guess it was the same case. That is what I wanted 
to know. He said I needed more money. I don’t know 
what he meant. 

Q You don’t know what he meant? A No, sir; and 
he never explained thoroughly to me. 

Q How many cases did you have? A I only had one. 
Q You only had one? A That is right. 

Q You had been fined fifty dollars and 30 days? A 
Sixty days. 

Q And when Wright said to you on the 17th of March 
that your case was coming up that week, did you ask him 
what case he was talking about? A He didn’t give me 
time to ask him questions. 

Q He didn’t give you time? A No. 

Q But you knew you didn’t have but that one case? 
A I was hoping. 

• • • * 

344 Q Now, did you swear to a warrant between the 
18th and the 20th ? A Did I ? 

Q Yes. A I took my case to Lieutenant Blick. 

Q Beg pardon ? A I took my case to Lieutenant Blick. 
Q Did you go before the United States Commissioner 
and swear to a warrant? 

MR. McLAUGHLIN: This is immaterial, Your Honor. 
THE COURT: I do not see the relevancy. 

MR. BUCKLEY: May we approach the Bench? 

THE COURT: Yes, sir. 

(Thereupon, counsel for the respective parties and the 
Reporter approached the Bench and, out of the presence 
and hearing of the jury, the following ensued:) 

MR. BUCKLEY: Your Honor, I am asking this ques¬ 
tion for the purpose of going to the credibility of her 
testimony as a witness, because she testified at the Com¬ 
missioner’s office that she had not sworn to a war- 

345 rant in this matter, when, as a matter of fact, she 
had. 
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THE COURT: To a warrant for what? Where? 

MR. BUCKLEY: A warrant for his arrest. 

MR. McLAUGHLIN: Where? 

MR. BUCKLEY: At the Commissioner’s office. 

THE COURT: Do you know that personally? 

MR. BUCKLEY: Well, that is what I was informed. 

THE COURT: If you know it, I will permit it. If you 
do not know, we will not explore. 

MR. BUCKLEY: I know what she testified to at the 
Commissioner’s. 

THE COURT: Do you know whether it was sworn to 
by her there? 

MR. BUCKLEY: Yes. I didn’t see it, but I know a 
Marshal went up there. 

THE COURT: If you are going to explore, I will not 
permit it. If you know, I will give you an opportunity, 
of course. It is a question of credibility, if you have it. 

MR. BUCKLEY: I didn’t see the warrant, but I was 
told by the officer there was a warrant. 

THE COURT: If it becomes necessary, you can get 
the warrant, and bring it in. 

MR. BUCKLEY: Should I ask the question first, 
whether or not she did swear to a warrant? 

THE COURT: .1 will let you ask her if she did 
346 swear to a warrant. 

(Thereupon, Counsel and the Reporter resumed 
their places in the Court room and, in the presence and 
hearing of the jury, the following ensued:) 

THE COURT: Do you recall swearing to a warrant 
before the United States Commissioner? 

Is that it? 

MR. BUCKLEY: Yes, sir. 

THE COURT: Do you remember swearing to a war¬ 
rant for the arrest of the defendant, before the United 
States Commissioner? 

THE WITNESS: No, sir. 

THE COURT: You do not remember? 
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THE WITNESS: No, sir. 

BY MR. BUCKLEY: 

Q A moment ago, when you said you went to the prose¬ 
cuting attorney, do you know which building you went 
into? A To see the prosecuting attorney? 

Q Yes. A I could probably direct you there, but just 
to say from here, I couldn’t. 

Q You know where the Commissioner’s Office is, at 
Seventh and E ? A Yes, sir. 

Q Was that the building you were in when you 

347 saw the prosecuting attorney? A Yes, sir. 

Q You testified, did you not, Miss Horton, that 
you went to the doctor’s after this beating? A Yes, sir. 

Q And wffiat doctor did you go to? A I am trying 
to get his name. 

THE COURT: What is his address, do you know? 

THE WITNESS: No, sir. I don’t, because my par¬ 
ents took me. All I know, I was in a hysterical condition, 
all I remember, I just remember them taking the lead, 
taking me. 

Q (By Mr. Buckley) You don’t know the doctor you 
went to? A No, I don’t. 

Q But you say your parents took you? A Yes, sir. 

Q Do you know whether or not—was it your mother 
and father who took you, or just your mother? A It was 
my mother and father. 

Q Do you know whether or not they know the doctor? 
A lam sure they do. 

Q Did you tell the doctor what had happened? A I 
didn’t say anything. 

Q Did you tell him how you had become injured? A 
No. I had to tell my parents that when I got in 

348 condition to talk. 

THE COURT: You say when you got in condi¬ 
tion to talk, you did what? 

THE WITNESS: I told my parents what had hap¬ 
pened. 
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BY MR. BUCKLEY: 

Q You remember testifying, do you not, Miss Horton, 
at the Commissioner’s office? A Yes. 

Q Do you remember— A Some things. 

Q Do you remember testifying that you told the doc¬ 
tor you had fallen down some steps and gotten hurt? A 
Did I say that? 

Q I say, did you say that? A I don’t remember. 

Q Do you remember being asked the question, “Why 
didn’t you tell the doctor that you had been beaten, or 
assaulted, instead of saying you had fallen down some 
steps”? A I told my parents that. 

Q You told vour parents what, that you had fallen 
down some steps? A No, I told them everything, when 
I got calm enough to talk. 

Q Well, when did you go to this doctor? A It was 
some time during that evening. 

349 Q On the 17th of March? A Yes. 

Q And did you go to the doctor before you went 
to the police, or after? A I went before. 

Q You went to the doctor before? A Yes, sir. 

Q And did the doctor see or treat a wound on your 
arm? A I guess he did. I don’t know. I was hysteri¬ 
cal. I don’t remember anything. 

Q When you went to the doctor, did you tell him how 
it happened, or what happened? A My parents talked. 
I didn’t. 

Q Miss Horton, in response to a question which I 
asked you at the Commissioner’s office at this hearing that 
was had there, did you not state to me that you told the 
doctor that you had fallen down some steps? A If I 
said it, I don’t remember. 

Q Do you remember my asking you why it was that 
you did not tell the doctor that you had been assaulted, 
or beaten? A I still don’t remember. 

Q Don’t remember? A No, sir. I don’t. 

• • • * 
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357 MR. BUCKLEY: I want to ask her if she is 
married and whether or not— 

• THE COURT: Well, we will finish. You can do that. 

MR. BUCKLEY: I am going to take a little while. 

THE COURT: You are not going to take too long to 
find out if she is married. 

MR. BUCKLEY: I want to ask her whether or not she 
was with her husband when he made demands on this 
man for money. 

THE COURT: All right, you go ahead, and we will 
pass on it at that time. 

(Thereupon, Counsel and the Reporter resumed their 
places in the Court room and, in the presence and hearing 
of the jury, the following ensued:) 

BY MR. BUCKLEY: 

358 Q Miss Horton, are you married? A I am not. 

Q You are not married? A No, sir. 

Q Do you know a man by the name of 0. D. Young? 
A D. 0. Young? 

Q D. O. Young? A Yes. 

Q How long have you known him? A Oh, I answered 
that before I thought. I am married now’. 

Q Oh, you are married? A Yes, lam. 

(Thereupon, there w’as a disturbance in the Court room.) 

THE COURT: Mr. Marshal, remove those people from 
the Court room—right in that row—and quickly. Quickly. 

(Thereupon, tw’o spectators w’ere removed from the 
Court room bv the Marshal.) 

THE COURT: Any further outburst like that, and 
the rest will leave. Pardon me, Mr. Buckley. 

MR. BUCKLEY: Yes, Your Honor. 

BY MR. BUCKLEY: 

Q When you said you w’ere not married, you said you 
answered too fast, you forgot it, or what? A I have, 
because I have been a divorcee for three years. That is 
why I am so used to it. 

Q So used to what? A I have been divorced 
since 1946. 


359 
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THE COURT: Let me see if I understand. You say 
you were married, but you have been divorced? 

THE WITNESS: No, sir. This is what I meant. He 
asked me why did I answer the way I did. 

THE COURT: No. First, are you married? 

THE WITNESS: I am married. 

THE COURT: You are married now? 

THE WITNESS: Yes, sir. 

THE COURT: Then you said something about being 
divorced. Did you say something about being divorced? 

THE WITNESS: This is my second marriage. 

THE COURT: I am not hearing you. I did not hear 
you. 

THE WITNESS: I say, this is my second marriage. 

THE COURT: Your second marriage ? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. BUCKLEY: 

Q How long have you been married this time to D. O. 
Young? Is that his name? A Yes, sir. 

Q How long have you been married to him? A Since 
the 26th day of April. 

360 Q The 26th of April? A Yes, sir. 

Q And prior to the 26th of April, how long had 
you been keeping company with him, or known him? A 
I had seen him off and on. 

Q Well, how long before the 26th of April? A Oh, 
quite some time. 

Q Do you live with your husband? A Pardon? 

Q Do you live with him? A Oh, yes. 

Q Where does he live? A At 1211 U Street, North¬ 
west. 

Q You told Mr. McLaughlin that you lived at 1600 
20th Street. You don’t live there? A That was my ad¬ 
dress formerly. 

Q Formerly? A Yes, sir; because I was living with 
my parents until we could get together. 



26 


Q You have lived other places, too, formerly? A Not 
what I am speaking of now. 

Q How long has it been since you lived at 1600 20th 
Street? A What we are trying to do—I was giving my 
husband’s address, and getting my things set, and when 
this case is over, then I will live with my husband, but not 
until then. 

361 Q You are not living with him now? A We 
stav at 1600 20th Street. 

Q What is the XJ Street address you gave me? A 
That is the place where his clothes are. 

Q His clothes are at U Street? A Yes, sir. 

Q But he stays at 1600 20th? A Off and on, when¬ 
ever he wants to. 

Q Well, now, are your clothes at U Street? A Yes. 
You mean at 20th? Yes, 20th Street. 

Q U Street? A No, they are not, until after this 
case is over, then I will get my things together and go 
and live there. 

Q Now, with respect to 1949, this year, how long have 
you known D. O. Young this year? A I have known 
D. O. since— 

Q Just a moment. Is he in the Court room now? A 
Yes, he is. 

MR. BUCKLEY: May I ask, Your Honor, that he be 
excused from the Court room? 

THE COURT: All right, sir. You may step in the 
witness room, please. 

MR. D. O. YOUNG: Yes, sir. 

(Thereupon, Mr. D. O. Young retired to the witness 
room.) 

362 BY MR. BUCKLEY: 

Q How long have you known your husband dur¬ 
ing 1949? Did you know him in January? A No. I 
had seen him around, but we weren’t keeping company 
then. 

Q When was it that you started going with him, or he 
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was courting you, or whatever you term it? A Well, 
after I had gotten into all this trouble. 

Q After March 17th? A Yes, sir. 

Q I see. Had you been going with him before March 
17th? A We had talked—I wouldn’t say, because I 
wanted to hurry and get this case over, so that we could 
marry. 

Q And when you talked to him prior to March 17th, 
did you talk to him about finances, about money, or about 
him and you getting any money from Wright? A No, 
sir; nothing whatsoever. 

Q You did not? A No, sir. 

Q Where were you married? A Where were we mar¬ 
ried? 

Q Yes. A The District Court. 

Q In Washington? A I have my license here. Would 
you like to see it? 

363 Q No, I don’t care to see it. The District Court 
in Washington ? A Yes. 

Q Do you know the name of the parties—or do you 
know who it was that married you? A I can describe 
him. 

Q Do you know where it was in the city? A Yes. It 
was in his office. Yes, sir. 

Q His office? A Yes, it was. 

Q And do you know where the office was? Who was 
he? Was he a clergyman, or minister? A No, sir. Judge. 
Judge Fennelly. 

THE COURT: Judge Fennell? 

THE WITNESS: Yes, sir. 

THE COURT: Judge Fennell, of the Municipal Court, 
in this District? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

• • • • 

THE COURT: Is that all, gentlemen? 

MR. BUCKLEY: Yes, sir. That is all. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from conviction and final judgment 
thereon under an indictment in the United States District 
Court for the District of Columbia, charging violation of 
Title 22, Sections 2707 and 2705, D. C. Code (1940 Ed.). 

The jurisdiction of this Court is evoked under Title 17, 
Section 101, D. C. Code (1940 Ed.). 
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STATEMENT OF CASE 

On May 16, 1949, an indictment was filed against ap¬ 
pellant in the District Court in five counts. The first 
four counts charged appellant with arranging for and 
causing one female to engage in prostitution and that 
appellant did receive for and on account of so arranging 
for and causing the said female to engage in prostitution 
certain moneys (Title 22, Section 2707 D. C. Code—pro¬ 
curer). The fifth count charged that appellant did at¬ 
tempt to compel, induce, intice or procure one female to 
continue to reside in a house of prostitution; (Title 22, 
Section 2705 D. C. Code—pandering). Appellant was 
convicted on each of the five counts after a jury trial and 
was sentenced to imprisonment for twenty months to five 
years. The proceeding against appellant was instituted 
on March 17, 1949 as the result of a complaint made 
against appellant by one, Kathleen B. Horton. 

During the trial, the witness, Kathleen B. Horton, tes¬ 
tified on direct examination substantially as follows: 

That she went to premises, 1404 Swann Street, N. W., 
Washington, D. C., and while in these premises, she met 
appellant, Ellis Wright, (R. 36) who gave her a key and 
told her to go to 1103 V Street, N. W., Washington, D. C., 
and to wait for his girl-friend, Eloise. (R. 39). While 
waiting for appellants girl-friend at 1103 V Street, N. W., 
two soldiers arrived, and asked for Eloise, that she phoned 
appellant, telling him that two soldiers had been to 1103 V 
Street, looking for Eloise, and had left, saying they would 
return which they did. (R. 42). That appellant told her 
to wait there, that he was sending another girl by the 
name of Dorothy to these premises. Dorothy arrived and 
asked for the key. One soldier wanted some whiskey, 
which Dorothy phoned for. Shortly after the whiskey 
arrived, Eloise arrived. (R. 43). A few moments later, 
the witness, Kathleen Horton, Dorothy and Eloise were 
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arrested by the police. (R. 44). That the three girls 
arrested were taken to No. 13 Police Station where Eloise 
was charged with disorderly house, and Dorothy and the 
witness were charged with vagrancy and later released 
on bond and returned to 1404 Swann Street, N. W. (R. 
46). 

That from January 5, 1949, the night of the arrest until 
February 23, 1949, appellant continued to go to 1103 V 
Street, N. W., where she engaged in acts of prostitution. 
That on February 23, 1949, the witness met appellant at 
Vermont Avenue and Q Streets, N. W., and appellant 
drove witness to 813 Q Street, N. W., at which time the 
witness testified she gave $40.00 to appellant. (R. 56). 
That on March 8, 1949, she gave appellant $24.00 which 
she had made at the Q Street address as a result of pros¬ 
titution. (R. 63). That on March 14, 1949, she gave ap¬ 
pellant $10.00 which she had made as a result of prostitu¬ 
tion. That on March 15, 1949, she gave appellant $6.00 
wdiich she had made as a result of prostitution at prem¬ 
ises at 813 Q Street, N. W. That on March 16, 1949, the 
witness left 813 Q Street, N. W. and returned to her 
home at 1600 21st Street, N. W. That the following day, 
March 17, 1949, the witness called appellant by phone at 
813 Q Street, N. W., appellant asked the witness where 
she had been, and why she had left. The witness testified 
that appellant told her over the phone that, “when you 
leave, there is a lot of money that is lost, that isn’t there.” 
The witness stated to appellant over the phone that, “I 
had gone to change my clothes. But I had the key, and 
I had made up my mind to take the key back to him.” 
That to this, appellant stated: “You had better get here 
as quick as you can, because you know this case is com¬ 
ing up this week. What do you expect?” He said, “do 
you want me to have you arrested? I am going to half 
kill you.” I said, “I am going to get there as soon as I 
can.” That she returned to 813 Q Street, N. W. that 
evening. (R. 66 to 70). That appellant assaulted the 
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witness after she returned to 813 Q Street, N. W. That 
witness ran from these premises, informed her parents 
as to what had happened, and then complained to the 
police, (R. 71-73), and as a result of this complaint, ap¬ 
pellant was arrested and charged with the aforementioned 
violations. 

STATUTES INVOLVED 

The following provisions of the District of Columbia 
Code (1940 Ed.) are pertinent: 

Section 22-2705: Any person who, within the District 
of Columbia shall . . . attempt to compel, induce, entice, 
or procure any . . . female to . . . continue to reside in 
a house of prostitution . . . shall be guilty of a felony 
and, upon conviction, shall be punished by imprisonment 
for not more than five years and by a fine of not more 
than $1,000. 

Section 22-2707: Any person who, within the District 
of Columbia, shall receive any money or other valuable 
thing for or on account of arranging for or causing any 
female to have sexual intercourse with any other person 
or to engage in prostitution, . . . shall be guilty of a 
felony and, upon conviction, shall be punished by im¬ 
prisonment for not more than five years and a fine of 
not more than $1,000. 

STATEMENT OF POINTS 

1. The trial court erred by improperly restricting the 
scope of the defendant’s cross-examination of the govern¬ 
ment’s witness, Kathleen Horton. This restriction was 
an abuse of discretion and prejudicial error. (R. 302, 
303, 304). 

2. The trial court erred by denying defendant’s chal¬ 
lenge to the array, defendant’s challenges for cause, as 
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the jury was improperly constituted in violation of the 
Constitution of the United States and the Fifth and Sixth 
Amendments thereof. (R. 7,24,25). 

SUMMARY OF ARGUMENT 
I 

• * * 

That appellant’s constitutional rights were violated in 
that the trial court improperly restricted appellant’s 
cross-examination of the complaining witness, Kathleen 
Horton, and by such restriction, violated the due process 
clause of the Fourteenth Amendment to the Constitution 
of the United States. 

That it was an abuse of discretion and prejudicial error 
by the trial court by not permitting the defendant to ade¬ 
quately pursue his cross-examination of the prosecuting 
witness, Kathleen Horton, as to the contradictory testi¬ 
mony which she gave on direct examination, as well as 
on cross-examination. 

n 

That the jury which tried appellant was improperly 
constituted, in that, it was composed of government em¬ 
ployed jurors, who, by the unconstitutional Act of August 
22, 1935, are declared qualified to sit as jurors in a crimi¬ 
nal case to which the Government is a party. 

ARGUMENT 

1.' Cross-examination is a matter of right and not a 
mere privilege. Alford v. United States, 282 U. S. 687; 
The Ottawa, 3 Wall. 268, 271; Lindsey v. United States, 
77 U. S. App. D. C. 1; Heard v. United States, 8 Cir., 255 
Fed 829. . 

A party has a right to cross-examine witnesses who 
have testified for the adverse party, and this right is 
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absolute and not a mere privilege, and, unless subject to 
cross-examination, a witness cannot testify, and it is not 
within the discretion of the court to say whether or not 
the right will be accorded ... 70 Corpus Juris, p. 611. 

As stated by the Supreme Court at page 692 in the 
case of Alford v. United States, 282 U. S. 687, 692, that 
Court said: 

“Counsel often cannot know in advance what perti¬ 
nent facts may be elicited on cross-examination. For 
that reason it is necessarily exploratory; and the 
rule that the examiner must indicate the purpose of 
his inquiry does not, in general apply. Knapp v. 
Wing, 72 Vt. 334, 340; Martin v. Elden, 32 Ohio St. 
282, 289. It is the essence of a fair trial that rea¬ 
sonable latitude be given the cross-examiner, even 
though he is unable to state to the Court what facts 
a reasonable cross-examination might develop. Preju¬ 
dice ensues from a denial of the opportunity to place 
the witness in his proper setting and put the weight 
of his testimony and Ms credibility to a test, without 
which the jury cannot fairly appraise them. Tla-Koo- 
Yel-Lee v. United States, 167 U. S. 274; King v. 
United States, 112 Fed. 988; People v. Moore, 96 
App. Div. 56, affirmed without opinion, 181 N. Y. 524; 
cf. People v. Becker, 210 N. Y. 274. To say that 
prejudice can be established only by showing that the 
cross-examination, if pursued, would necessarily have 
brought out facts tending to discredit the testimony 
in chief, is to deny a substantial right and withdraw 
one of the safeguards essential to a fair trial. Nailor 
v. Williams, 8 Wall 107, 109; see People v. Stevenson, 
103 Cal. App. 82; cf. Brasfield v. United States, 272 
U. S. 448. In this respect a summary denial of the 
right of cross-examination is distinguishable from the 
erroneous admission of harmless testimony. Nailor 
v. Williams, supra.” 

As stated by the Supreme Court at page 632 in the 
case of District of Columbia v. Cla/wans, 300 U. S. 617, 
632, that Court said: 
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“The extent of cross-examination rests in the sound 
discretion of the trial Judge. Reasonable restriction 
of undue cross-examination and the more vigorous 
exclusion of questions irrelevant to the substantial 
issues of the case, and of slight bearing on the bias 
and credibility of the witnesses, are not reversible 
errors. But the prevention, throughout the trial of a 
criminal case, of all inquiry in fields where cross- 
examination is appropriate, and particularly in cir¬ 
cumstances where the excluded questions have a bear¬ 
ing on credibility and on the commission by the ac¬ 
cused of the acts relied upon for conviction, passes 
the proper limits of discretion and its prejudicial 
error.” 

See Alford v. United States, supra. 

But no such case is presented here, because of the 
ambiguous and conflicting testimony given by the wit¬ 
ness, Kathleen Horton, (R. 20, 21, 22, 294, 300, 301, 302, 
306) as compared with the testimony of her father, Roma 
J. Horton, (R. 172, 173, 174) with respect to being treated 
by a doctor and the name of the doctor who treated her 
for the alleged injuries sustained by her on March 17, 
1949, at which time she alleges, she was beaten and as¬ 
saulted by appellant when appellant attempted to force 
her to engage in acts of prostitution and to continue to 
reside in a house of prostitution as alleged by the indict¬ 
ment. And the further ambiguous and conflicting testi¬ 
mony given by the witness, Kathleen Horton, (R. 30, 31, 
33, 34) with respect to whether or not she was married 
while testifying as a witness in this case in the trial court, 
as well as where the witness, Kathleen Horton, and her 
husband were living at the time they testified as witnesses 
in the trial court. And further the conflicting testimony 
of the witness, Kathleen Horton, with respect to the wit¬ 
ness being sentenced upon her plea of guilty entered to a 
charge of vagrancy in the Municipal Court on March 9, 
1949. (R. 12, 61 ). It was error for the trial court 
not to permit defense counsel a complete and thorough 
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cross-examination of a person so culpably evasive and 
so uncertain. 

The trial court cut off in limine all inquiry on the above 
subjects with respect to which the defense was entitled 
to a full and complete cross-examination, (R. 302, ) 

and when such cross-examination is denied, a party, it is 
an abuse of discretion and prejudicial error. Tla-Koo- 
Yel-Lee v. United States, supra; Nailor v. Williams, supra; 
King v. United States, supra; People v. Moore, supra; cf. 
People v. Becker, supra. 

In Alford v. United States, 282 U. S. 687, 694, the Court 
said: 

“The extent of cross-examination with respect to an 
appropriate subject of inquiry is within the sound dis¬ 
cretion of the trial court. It may exercise reasonable 
judgment in determining when the subject is ex¬ 
hausted. Storm v. United States, 94 U. S. 76, 85; 
Rea v. Missouri, 17 Wall 532, 542, 543; Blitz v. 
United States, 15 U. S. 308, 312. But no obligation 
is imposed on the court, such as that suggested be¬ 
low, to protect a witness from being discredited on 
cross-examination, short of an attempted invasion of 
his constitutional protection from self-incrimination, 
properly invoked. There is a duty to protect him 
from questions which go beyond the bounds of proper 
cross-examination merely to harass, annoy or humili¬ 
ate him.” 

Great Western Turnpike Co. v. Loomis, 32 N. Y. 127, 
132; Wallace v. State, supra; 5 Jones, Evidence (2d Ed.) 
Section 2316. 

Appellant is of the same contention in the present case 
as stated by the Supreme Court in Alford v. United 
States, supra. The Court further stated in Alford v. 
United States, supra: 

“We tbiuTr answers to all these questions should have 
been permitted. The questions were directed to the 
purpose of showing material facts bearing upon the 
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character and credibility of the witness, and the coun¬ 
sel for the defendant ought to have been permitted to 
proceed with his examination and obtain answers from 
the witness to that end . 1 f 

2. The Conviction and Judgment Herein is Unlawful 
and Void, Because the Trial Jury Improperly Constituted, 
in that, it Lacked Being an “Impartial Jury”, Thereby 
Violating the Bights of the Defendant as Guaranteed to 
Him by the Constitution of the United States and the 
Amendments Thereof. 

Within a few lines, the Federal Constitution provides: 
“No person shall ... be deprived of life, liberty or prop¬ 
erty, without due process of law; . . . (Fifth Amendment) 
(and that) ... In all criminal prosecutions, the accused 
shall enjoy the right to . . . trial by an impartial jury of 
the . ; .. district wherein the crime shall have been commit¬ 
ted . . . (Sixth Amendment).” The Statute of August 22, 
1935 is directly responsible for the jury which deprived 
appellant of his liberty as not being an impartial and 
fairly representative “cross-section of the . . . district 
wherein the crime shall have been committed.” (Sixth 
Amendment). 

In Thiel v. United States , 328 U. S. 217, 220, the Supreme 
Court said: • 

“The American tradition of trial by jury, considered 
- in connection with either criminal or civil proceedings, 
necessarily contemplates an impartial jury drawn from 
a cross-section of the community.” . . . “Jury com¬ 
petence is an individual rather than a group or class 
matter. That fact lies at the very heart of the jury 
system. To disregard it is to open the door to class 
distinctions and discriminations which are abhorrent to 
die democratic ideals of trial by jury.” 

The question presented, therefore, is whether the defend¬ 
ant has been accorded a trial by an impartial jury within 
the meaning of Article 3, Section 2, Clause 3 of the Consti¬ 
tution and the Sixth Amendment. Or, conversely, whether 
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he has not been denied the right to a trial by an impartial 
jury in violation of the Sixth Amendment and likewise 
deprived of his liberty without due process of law in viola¬ 
tion of the Fifth Amendment. 

The provisions of the Constitution and the Sixth 
Amendment relative to trial by an impartial jury are ap¬ 
plicable to the District of Columbia, ( Callow v. Wilson, 127 
U. S. 540, 550; Capital Traction Co. v. Hoff, 174 U. S. 1, 5; 
Webster v. Reid, 11 How. 437, 460; TJi-ompson v. Utah, 
170 TJ. S. 343). 

The provision of the Fifth Amendment guaranteeing 
immunity from deprivation of life, liberty , and property 
without due process of law is likewise applicable to the 
District of Columbia ( Lappin v. District of Columbia, 20 
App. D. C. 76; Wilson v. McDonnell, 49 App. D. C. 280, 
Writ of Error dismissed 257 U. S. 665; Groot v. Reilly, 49 
App. D. C. 388, Writ of Error dismissed 254 U. S. 661). 

The qualifications of jurors are not limited to the statu¬ 
tory qualifications relative to age, residence, etc., embraced 
in Section D. C. Code (1940 Ed.) There is, in addi¬ 
tion, the common law requirement that the jurors should 
be competent in the sense that they should be fair and 
impartial. This was expressly decided by the Supreme 
Court in Crawford v. United States, 212 TJ. S. 183,193-197; 
and followed by this Court in United States v. Griffith, 55 
App. D. C. 123, and Miller v. U. S., 38 App. D. C. 361. 

The decision of the United States Supreme Court in 
Crawford v. United States, supra, was followed by this 
Court in United States v. Griffith, 55 App. D. C. 123, 
wherein this Court held that a Government employee to 
whom the Government is paying a disability compensa¬ 
tion was an “employee’* within the rule disqualifying 
such employees from acting as jurors, and that hence he 
was disqualified from acting as a grand juror and vitiated 
the proceedings. The facts showed that the grand juror 
in question was employed as a stenographer in the War 


Department, and that some nine months prior to being 
empaneled on the grand jury he was retired for disability 
and given disability compensation by the Government, 
which status existed during his term of service as grand 
juror. After pointing out that the qualifications for grand 
and petit jurors were the same this Court quoted with 
approval from Crawford v. United States, supra, and said: 

“The foregoing decision is authority for the conclusion 
that a United States employee is not qualified to serve 
as a member of the petit jury in the trial of a 
criminal case in the District of Columbia, and that a 
challenge seasonably made by the accused upon that 
ground should be sustained. See, also, Miller v. United 
States, 38 App. D. C. 36.” (U. S. v. Griffith, 55 App. 
D. C. 123,125). 


PEREMPTORY CHALLENGES EXERCISED 
By Defendant By Government 


Mrs. Elizabeth Abbott 
Housewife 

Mrs. Audrey Bazomore 
Housewife 

Mrs. Beatrice Campbell 
Government 

Mrs. Geneva A. Braxton 
Government 

Mrs. Oelia J. Glass 
Government 

Mrs. Mary E. Reed 

Clerk—Evening Star 

Mrs. Elizabeth S. Spears 
Government 

Mrs. Maybelle M. Stroud 
Housewife 

Miss Martha G. Townsend 
Government 

Miss Pollyanna Wilberger 
Government 

Mrs. Alma Gormann 
Saleswoman 


Gabriel Firtag 
Cab Driver 
Frank B. Bell 
Government 
Charles W. Ellis 
Truck Driver 
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As stated by Justice Jackson in the dissenting opinion 
of Frazier v. United States, 335 U. S. 497, 515; 

“Of late years, the Government is using its power 
as never before to pry into their lives and thoughts 
upon the slightest suspicion of less than complete 
trustworthiness. It demands not only probity but 
unquestioning ideological loyalty. A government em¬ 
ployee cannot today be disinterested or unconcerned 
about his appearance of faithful and enthusiastic sup¬ 
port for government departments whose prestige and 
record is, somewhat, if only a little, at stake in every 
such prosecution. And prosecutors seldom fail to 
stress, if not to exaggerate, the importance of the 
case before them to the whole social, if not the cosmic, 
order. Even if we have no reason to believe that an 
acquitting juror cannot expect every clerk and mes¬ 
senger in the great bureaucracy to feel so secure as 
to put his dependence on the Government wholly out 
of mind. I do not doubt that the government em¬ 
ployees as a class possess a normal independence 
and fortitude. But we have grounds to assume also 
that the normal proportion of them are subject to that 
very human weakness, especially displayed in Wash¬ 
ington, which leads men to “. . . crook the pregnant 
hinges of the knee where thrift may follow fawning. ’ ’ 
So T reject as spurious any view that government 
employment differs from all other employment in 
creating no psychological pressure of dependency or 
interest in gaining favor, which might tend to pre¬ 
determine issues in the interest of the party which has 
complete mastery over the juror’s ambition and posi¬ 
tion.” 

Appellant contends that the Statute of August 22, 1935, 
now Section 11-1420, D. 0. Code (1940 Ed.) is unconstitu¬ 
tional, in that this Statute not only removed a disquali¬ 
fication and limitation of government employees for jury 
service in the District of Columbia, which heretofore ex¬ 
isted, but also established in this jurisdiction a dual stand¬ 
ard and dubious method of jury compensation, and that 
this dual standard of compensation produces a distortion 
of the composition of the jury panel, by overloading the 
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panels with government employees, whereas, before the 
enactment of this Statute of August 22, 1935, government 
employees were disqualified to serve as jurors in the Dis¬ 
trict of Columbia in a criminal case to which the Govern¬ 
ment was a party, because of the relationship between the 
Government and its employees. 

By the Statute of August 22, 1935, the non-government 
employed juror received $4.00 per day compensation from 
the government, for his services as a juror, which under 
present conditions is inadequate to be compensatory to 
nearly every gainfully employed juror. The latter class 
are thus induced to jury service by protection against any 
financial loss, while the former are subjected to consider¬ 
able disadvantage. But employees of the Government of 
the United States or of the District of Columbia who are 
called upon to serve as jurors are not paid specially for 
such jury service; but, instead, he is given leave from his 
government work with full pay while serving as a juror, 
and the period of leave required for such jury service, 
shall not be deducted from any leave of absence authorized 
by law. 

Because of this dual system of compensation for those 
who render jury service in the District of Columbia, it is 
obvious that the continuation of this system will cause the 
jury panels to remain overloaded with government em¬ 
ployees, thereby rendering it impossible for a person 
charged with crime in the District of Columbia, to which 
the Government is a party, to receive a fair trial by an 
“impartial jury” drawn from a proper cross-section of 
the community. Thiel v. Southern Pacific Co., 328 U. S. 
217; Glosser v. United States, 315 U. S. 60. 

In the case of Patton v. United States, 281 U. S. 276, 
the Supreme Court said: “We first inquire what is em¬ 
braced by the phrase ‘trial by jury.’ That it means a 
trial by jury as understood and applied at common law, 
and includes all the essential elements as they were recog- 
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nized in this country and England when the Constitution 
was adopted, is not open to question. Those elements were: 

1. That the jury should consist of twelve men, neither 
more nor less; 

2. That the trial should be in the presence and under 
the superintendence of a judge having power to 
instruct them as to the law and advise them in re¬ 
spect of the facts; and 

3. That the verdict should be unanimous. 

A “trial by jury,” as understood and applied at com¬ 
mon law, means a trial by an “impartial jury.” These 
common law elements embedded in our constitutional pro¬ 
visions are beyond the authority of the legislature to de¬ 
stroy or abridge. 

The legislature which imposes a limitation can remove 
it, and by so doing, will be acting wtihin its constitutional 
powers, but where the limitation is one which is beyond the 
power of the legislature to remove, any statute by which 
the legislature attempts to remove such limitation is un¬ 
constitutional. 

CONCLUSION 

In conclusion, it is respectfully urged that the judgment 
in this cause for the reasons above set forth should be re¬ 
versed. 

Respectfully submitted, 

George E. McNeil 

1025 Connecticut Avenue, N. W. 

Washington, D. C. 

M. Edward Buckley, Jr. 

406 5th Street, N. W. 

Washington 1, D. C. 

Attorneys for Appellant 
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©mteii states Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,335 

Ellis Wright, appellant 

v. 

The United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On January 4, 1949, the complainant, Kathleen Horton, 
was directed to 1103 Yee Street, N. W., Washington, D. C., 
by the appellant. While at this address the complainant was 
arrested on a charge of vagrancy. Under very unusual cir¬ 
cumstances the complainant was released on bond, though 
she made no arrangements for such release, and was then 
taken by the bondsman to 1404 Swann Street, N. W., where 
the appellant was waiting. (E. 36-46.) 

The following day the complainant lost her job due to the 
publicity given her arrest. She went to the appellant for 
advice and guidance, and was again sent to 1103 Vee Street, 
N. W., and there engaged in acts of prostitution until Feb¬ 
ruary 23, 1949. She was told by the appellant during this 
period she needed money for the vagrancy case, which re¬ 
mained pending due to repeated continuances. (R. 49- 
51,58.) 


(l) 
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On February 23,1949, the complainant was established at 
813 Que Street, N. W., Washington, D. C., for purposes of 
prostitution. This placement was made after the complain¬ 
ant gave the appellant $40.00. During the period from 
February 23,1949 to March 16, 1949, the complainant used 
the residence at 813 Que Street, N. W., for purposes of 
prostitution at the direction of the appellant. She was 
informed by the appellant that in order to avoid a jail 
term for the vagrancy charge she would need money, and 
could make it at the Que street address. (R. 58-60.) 

The complainant gave the appellant $24.50 on March 8, 
1949, $10.00 on March 14,1949, $6.00 on March 15,1949, all 
of these monies having been earned by prostitution at the 
Que street address (R. 63-64). 

March 16, 1949, the complainant left the Que Street 
address and returned to her home, after deciding to leave 
the life of a prostitute. She phoned the appellant on March 
17, 1949, and was told to come to the Que street address 
immediately, that money was being lost when she was not 
present. She was told further that the appellant was going 
to “half kill her”. The complainant went to the Que street 
house, and was met there a short time later by the appellant. 
He immediately began to abuse the complainant verbally 
and physically because she had left the house, and was not 
going to return to prostitution. The appellant struck her 
several times in the face and kicked her before she was able 
to make her way to the bathroom. When she was unable 
to escape from the bathroom, the complainant returned 
to the room where the appellant had beaten her, and there 
he again abused her, kicking and striking her repeatedly 
until she was able to run from the house. (R. 68-73.) 

The complainant made her way to the home of her par¬ 
ents, who, after taking her to the doctor for medical atten¬ 
tion, urged her to report the matter to the police. (R. 73.) 
This report resulted in the arrest of the appellant, and his 
subsequent conviction on a five count indictment, four counts 
of Procuring, (Title 22, Section 2707, D. C. Code) and one 
count of Pandering, (Title 22, Section 2705, D. C. Code) 
(J. A. 3). From this conviction the appellant now appeals 
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STATUTES INVOLVED 

§22-2705, D. C. Code (1940 ecL), provides: 

That any person who, within the District of Columbia 
shall place or cause, induce, procure, or compel the plac¬ 
ing of any female in the charge or custody of any other 
person, or in a house of prostitution, with intent that 
she shall engage in prostitution, or who shall compel, 
induce, entice, or procure or attempt to compel, induce, 
entice, or procure any female to reside with any other 
person for immoral purposes or for the purpose of 
prostitution, or who shall compel, induce, entice, or 
procure or attempt to compel, induce, entice, or pro¬ 
cure any such female to reside or continue to reside in a 
house of prostitution, or compel, induce, entice, or 
procure or attempt to compel, induce, entice, or pro¬ 
cure her to engage in prostitution, or who takes or 
detains a female against her will, with intent to compel 
her by force, threats, menace, or duress to marry him 
or to marry any other person; or any parent, guardian, 
or other person having legal custody of the person of a 
female, who consents to her taking or detention by any 
person, for the purpose of prostitution or sexual inter¬ 
course, shall be guilty of a felony and, upon conviction, 
shall be punished by imprisonment for not more than 
five years and bv a fine of not more than $1,000. (June 
25,1910, 36 Stat. 833, ch. 404, § 1; Jan. 3,1941, 54 Stat. 
1225, ch. 936, § 1.) 

§22-2707, D. C. Code (1940 ed.), provides: 

Any person who, within the District of Columbia, 
shall receive any money or other valuable thing for or 
on account of arranging for or causing any female to 
have sexual intercourse with any other person or to 
engage in prostitution, debauchery, or any other im¬ 
moral act, shall be guilty of a felony and, upon convic¬ 
tion, shall be punished by imprisonment for not more 
than five years and a fine of not more than $1,000. 
(June 25,1910, 36 Stat. 833, ch. 404, § 3; Jan. 3,1941, 54 
Stat. 1226, ch. 936, § 3.) 

§ 11-1420, D. C. Code (1940 ed.), provides: 

All executive and judicial officers of the Government 
of the United States and of the District of Columbia, 
all officers and enlisted men of the Army, Navy, Marine 
Corps, and Coast Guard of the United States in active 
service, those connected with the police and fire depart- 
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ments of the United States and of the District of Co¬ 
lumbia, counselors and attorneys-at-law in actual prac¬ 
tice, ministers of the gospel and clergymen, of every 
denomination, practicing physicians and surgeons, 
keepers of hospitals, asylums, almshouses, or other 
charitable institutions created by or under the laws 
relating to the District of Columbia, captains and 
masters and other persons employed on vessels navigat¬ 
ing the waters of the District of Columbia shall be 
exempt from jury duty, and their names shall not be 
placed on the jury lists. 

All other persons, otherwise qualified according to 
law whether employed in the service of the government 
of the United States or of the District of Columbia, 
all officers and enlisted men of the National Guard of 
the District of Columbia, both active and retired, all 
officers and enlisted men of the Military, Naval, Marine, 
and Coast Guard Reserve Corps of the United States, 
all notaries public, all postmasters and those who are 
the recipients or beneficiaries of a pension or other 
gratuity from the Federal or District Government or 
who have contracts with the United States or the Dis¬ 
trict of Columbia, shall be. qualified to serve as jurors 
in the District of Columbia and shall not be exempt 
from such service: Provided, That employees of Gov¬ 
ernment of the United States or of the District of 
Columbia in active service who are called upon to sit 
on juries shall not be paid for such jury service but 
their salary shall not be diminished during their term 
of service *bv virtue of such service, nor shall such 
period of service be deducted from any leave of absence 
authorized by law. (Mar. 3,1901, 31 Stat. 1224, ch. 854, 
§ 217; Feb. 18,1909, 35 Stat. 636, ch. 146, § 73; Aug. 22, 
1.935, 49 Stat. 682, ch. 605.) 

QUESTIONS PRESENTED 

There are two questions raised in this appeal: 

First: Whether the Court erred in restricting the cross- 
examination of the complaining witness when such exami¬ 
nation was directed in an attack on the witness’s credibility. 

Second: Whether the appellant was denied an impartial 
jury because government employees were included on the 
jury. 
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SUMMARY OF ARGUMENT 

I 

The extent of cross-examination is •within the sound dis¬ 
cretion of the trial judge, who may exercise this discretion 
to limi t the extent of cross-examination, where said exami¬ 
nation is undue, irrelevant, or of slight bearing upon the 
credibility and bias of the witness. 

n 

The inclusion of government employees on a criminal 
jury in the federal courts does not violate the Sixth Amend¬ 
ment as to an “impartial jury”. Section 1420, Title 11, 
D. C. Code, (1940), provides for this inclusion, and the con¬ 
stitutionality of this section has been affirmed by the Su¬ 
preme Court of the United States. 

ARGUMENT I 

The Extent of Cross-Examination is Within the Sound Dis¬ 
cretion of the Trial Court. 

The government finds no fault with appellant’s statement 
that “cross-examination is a matter of right and not a mere 
privilege”. However, the government contends that this 
right of cross-examination is not unlimited in scope, and 
that the trial judge, in his discretion, may limit the extent 
of the cross-examination where it is undue, irrelevant, or of 
slight bearing on the credibility and bias of a witness. In 
District of Columbia v. Clawans, 300 U. S. 617, 632, the 
court said: 

The extent of cross-examination rests in the sound 
discretion of the trial judge. Reasonable restriction 
of undue cross-examination and the more vigorous ex¬ 
clusion of questions irrelevant to the substantial issues 
of the case, and of slight bearing on the bias and credi¬ 
bility of the witnesses, are not reversible errors. But 
the prevention, throughout the trial of a criminal case, 
of all inquiry in fields where cross-examination is ap¬ 
propriate and particularly in circumstances where the 
excluded questions have a bearing on credibility and 
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on the commission by the accused of the acts relied upon 
for conviction, passes the proper limits of discretion 
and is prejudicial error. 

Appellant contends in the present case that the trial court 
limited the extent of the cross-examination as to the com¬ 
plaining witness in not permitting a full attack on the 
credibility of “a person so culpably evasive and uncertain” 
and thereby committed prejudicial error. The government 
contends that the trial court permitted extensive cross-ex¬ 
amination of the complaining witness as to each of the 
alleged ambiguous statements until defense counsel aban¬ 
doned the inquiry. 

It is the contention of the appellant that the complaining 
witness was ambiguous as to the treatment of her injuries 
by a doctor, said injuries having been inflicted by the ap¬ 
pellant, and that the Court limited cross-examination as to 
these ambiguous statements. The Court permitted defense 
counsel to exhaust cross-examination as to this subject 
(R. 20-22, 301,302), with the exception of a repetitious ques¬ 
tion (R. 302). The government contends that the question 
of the defense counsel was repetitious inasmuch as it had 
been asked, and properly answered, but a few questions 
before to the detriment of the credibility of the complaining 
witness (R. 301, 302). 

Appellant contends further that the trial court limited 
the cross-examination of the complaining witness as to 
ambiguous statements made concerning her marital 
status. Here again the trial court allowed counsel to 
exhaust the subject (R. 30-36, 304-305). 

As to the alleged ambiguous statements of the com¬ 
plaining witness relative to the vagrancy conviction against 
her in the Municipal Court for the District of Columbia, 
the appellant again contends that the cross-examination 
was restricted by the trial court. It is again apparent 
from the record that the trial court did not at any time 
restrict cross-examination as to this question, and that de¬ 
fense counsel exhausted the inquiry (R. 11-15). 

The trial court restricted the cross-examination of the 
complaining witness at two points. The first being for 
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a repetitions qnestion (R. 302), and the second for an 
improper question (R. 303) which was objected to by the 
government. In this second instance defense counsel 
stated to the trial court that certain statements of one 
D. 0. Young, the complainant’s husband, were in evidence, 
and that cross-examination as to such statements was 
proper. The trial court ruled these alleged statements 
were not in evidence and sustained the government’s 
objection. Appellant does not now state that these alleged 
statements of D. 0. Young were in evidence, nor does he 
raise the question here. Therefore, the presumption is 
that appellant finds no fault with the trial court’s ruling 
as to this point. 

The sole question before this Court is whether the trial 
court’s ruling that defense counsel’s question (B. 302) 
was repetitious restricted cross-examination so as to be 
prejudicial error. 

In Alford v. United States, 282 U. S. 687, 694, the court 
reiterates the rule governing the extent of cross-examina¬ 
tion permitted in our courts, as follows: 

The extent of cross-examination with respect to an 
appropriate subject of inquiry is within the sound dis¬ 
cretion of the trial court. It may exercise reasonable 
judgment in determining when the subject is ex¬ 
hausted. 

The Supreme Court of the United States in Glosser v. 
United States, 315 U. S. 60, 82, aflSrmed the ruling in the 
Alford case, supra, as follows: 

The alleged undue limitation of cross-examination 
merits scant attention. The extent of such examina¬ 
tion rests in the sound discretion of the trial judge. 

In view of the full and complete cross-examination al¬ 
lowed defense counsel, any answer that the witness might 
have given to this particular question (R. 302) was “of 
slight bearing on the bias and credibility of the witness” 
had she been required to answer it again. 

The government submits that the appellant’s contention 
that the trial court committed prejudicial error in limiting 
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the scope of cross-examination of the complaining witness 
is without foundation in law or fact. 

ARGUMENT II 

The Presence of Government Employees on the Jury Did 

Not Deny Appellant an “Impartial Jury”. 

Appellant contends that the Statute of August 22, 1935, 
now Section 11-1420, D. C. Code, (1940 Ed.) is unconstitu¬ 
tional, in that this Statute removed a disqualification and 
limitation of government employees for jury service in 
the District of Columbia. 

Section 11-1420, D. C. Code, (1940 Ed.) contains the 
following: 

All other persons, otherwise qualified according to 
law whether employed in the service of the govern¬ 
ment of the United States or of the District of Colum¬ 
bia, all officers and enlisted men of the National 
Guard of the District of Columbia, both active and 
retired, all officers and enlisted men of the Military, 
Naval, Marine, and Coast Guard Reserve Corps of 
the United States, all notaries public, all postmasters 
and those who are the recipients or beneficiaries of a 
pension or other gratuity from the Federal or District 
Government or who have contracts with the United 
States or the District of Columbia, shall be qualified 
to serve as jurors in the District of Columbia and 
shall not be exempt from such service: Provided, That 
employees of Government of the United States or of 
the District of Columbia in active service who are 
called upon to sit on juries shall not be paid for such 
jury service but their salary shall not be diminished 
during their term of service by virtue of such service, 
nor shall such period of service be deducted from any 
leave of absence authorized by law. 

The constitutionality of this section of the District of 
Columbia Code was decided in the case of United States 
v. Wood, 299 U. S. 123, which held the section did not vio¬ 
late the Sixth Amendment to the Constitution, of the 
United States, providing for a trial by an “impartial 
jury”. The court said: 

... It is manifest that the Act was passed to meet 
a public need and that no interference with the actual 
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impartiality of the jury was contemplated. The en¬ 
actment itself is tantamount to a legislative declara¬ 
tion that the prior disqualification was artificial and 
not necessary to secure impartiality. 

And further that: 

Nor are we impressed with the contention that the 
qualification of government employees for jury service 
in criminal cases in the District of Columbia will 
impair the public respect in which the processes of 
the law should be held. On the contrary, we think 
that the spectacle of the exclusion en masse from 
that service of a body of citizens otherwise highly 
desirable in point of intelligence and character— 
solely by reason of their employment by the Govern¬ 
ment—and the imposition in consequence of a heavier 
burden upon other citizens, whether that exclusion 
would be in deference to a supposed ancient rule 
or because of a conclusive presumption of bias against 
an accused, would constitute a serious reproach to the 
competency and efficiency of the administration of the 
system of jury trials. 

The court said further, in declaring Section 11-1420, 

D. C. Code, supra, constitutional: 

The Sixth Amendment requires that ‘ In all criminal 
prosecutions, the accused shall enjoy the right to a 
speedy and public trial by an impartial jury’. The 
Amendment prescribes no specific tests. The bias of 
a prospective juror may be actual or implied; that 
is, it may be bias in fact or bias conclusively pre¬ 
sumed as matter of law. There is no ground for 
a contention—that Congress has undertaken to pre¬ 
clude the ascertainment of actual bias. All persons 
otherwise qualified for jury service are subject to 
examination as to actual bias. All the resources of 
appropriate judicial inquiry remain available in this 
instance as in others to ascertain whether a prospec¬ 
tive juror, although not exempted from service, has 
any bias in fact which would prevent his serving as an 
impartial juror. In dealing with an employee of the 
Government, the court would properly be solicitous 
to discover whether, in view of the nature or circum¬ 
stances of his employment, or of the relation of the 
particular governmental activity to the matters in- 
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volved in the prosecution, or otherwise, he had actual 
bias, and, if he had, to disqualify him. 

Whatever the reason, it is manifest, to say the least 
that there was no settled practice under the English 
law establishing an absolute disqualification of gov¬ 
ernmental employees to serve as jurors in criminal 
cases. And such a disqualification cannot, upon the 
ground of such a practice, be treated as embedded in 
the Sixth Amendment. 

The Wood case, supra, having held the presence of gov¬ 
ernment employees on a criminal jury is not of itself a 
denial of a fair trial by an “impartial jury”, and a vio¬ 
lation of the Sixth Amendment, we look now to the case 
of Frazier v. United States, 335 U. S. 497, which affirms 
and strengthens the holding in the Wood case . 

In the Frazier case, supra, the jury that was sworn, con¬ 
sisted entirely of government employees and their 
spouses. This is an extreme circumstance in that only 
one group or class of people were on the jury. However, 
it is called to the attention of the Court that these jurors 
were selected from a list which contained both govern¬ 
ment employees and private employees. The court rules 
in spite of these circumstances that “the petitioner had 
no cause to complain”: 

The well-settled rule is that, given a lawfully 
selected panel, free from any taint of invalid exclu¬ 
sions or procedures in selection and from which all 
disqualified for cause have been excused, no cause 
for complaint arises merely from the fact that the 
jury finally chosen happens itself not to be representa¬ 
tive of the panel or indeed of the community. There 
is, under such circumstances, no right to any par¬ 
ticular composition or group representation on the 
jury. 

In the present case, as in the Frazier case, supra, there 
is an attack on the jury panel as a whole. This may be 
dismissed by the following statement of the court in the 
Frazier case. 

The court was not confronted in the Wood case 
with the exact situation we have here, namely, that all 
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of the jurors finally selected were Government em¬ 
ployees. But the purport of the decision was that the 
mere fact of Government employment, without more, 
would be insufficient under the statute’s mandate to 
disqualify a juror. Implicit in this was the conception 
that, insofar as that fact alone is or may be effective, 
Government employees and persons privately engaged 
were put upon the same basis without any limitation, 
explicit or implied, upon the number who might be 
selected as jurors from either group. The effect of 
these rulings, we think, was to make Government 
employees subject, as are all other persons in the 
same manner, to challenge for ‘actual bias’ and under 
all ordinary circumstances only to such challenge. In 
that view, absent any basis for such challenge, we do 
not see how a right to challenge the panel as a whole 
can arise from the mere fact that the jury chosen by 
proper procedures from a properly selected panel 
turns out to be composed wholly of Government em¬ 
ployees or, a fortiori, of persons in private employ¬ 
ment. 

In view of the finding of constitutionality of Section 11- 
1420, D. C. Code, supra, as set forth in the Woods case, 
supra, and affirmed in the Frazier case, supra, the govern¬ 
ment submits that the inclusion of government employees 
on a criminal jury in a Federal court is not a violation of the 
Sixth Amendment, and therefore the appellant’s conten¬ 
tion has no basis in law. 


CONCLUSION 

It is respectfully submitted that none of the grounds al¬ 
leged by appellant is meritorious, and that the judgment 
of the lower Court should be affirmed. 

George Morris Fay, 

United States Attorney, 
Joseph M. Howard, 

Harold H. Bacon, 

Assistant United States Attorneys . 
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